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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
Campaign for a Commercial-Free )
Childhood Petition for a Declaratory ) MB Docket N®-190
Ruling that a Program to be Aired by )
Nicktoons Violates the Children’s )
Television Act )

REPLY COMMENTS OF THE
ASSOCIATION OF NATIONAL ADVERTISERS, INC.,
THE AMERICAN ADVERTISING FEDERATION,
THE AMERICAN ASSOCIATION OF ADVERTISING AGENCIES, A ND
THE MOTION PICTURE ASSOCIATION OF AMERICA, INC.

The Association of National Advertisers, Inc., th@erican Advertising Federation, the
American Association of Advertising Agencies, and theidMoPicture Association of America,
Inc. hereby reply to comments addressed to the PetdioDeclaratory Ruling of the Campaign
for a Commercial-Free Childhood (“CCFC Petition”)tive above-captioned matter.

INTRODUCTION AND SUMMARY

Comments both favoring and opposing CCFC’s Petition untelaims that Skechers
Entertainment’Zevo-3program violates advertising limits in the Children’séMidion Act and
FCC rules. Instead, they confirm thégvo-3is “fully consistent with both the spirit and the
letter of the [Act] and [FCC] children’s programming polites established decades ago and
still applied today. Comments of MTV Networks at 6. eyhalso confirm that granting the
CCFC Petition would require — and that its supporters seekew policy of general application
that abandons the balanced approach the Commission dadiiohas applied to programs like

Zevo-3 Most comments supporting CCFC, like the Petitiorlfitseek to reverse Commission



policy without even mentioning the most relevant FCC gaeats on the issue, let alone show
why their underlying rationale is no longer sound. Noh#® comments supporting the CCFC
Petition suggest how the Commission can avoid the ipghand constitutional pitfalls that
factored into the FCC'’s key decisions in this area.

l. THE COMMISSION SHOULD NOT ABANDON ITS BALANCED A PPROACH
TO CHILDREN’'S PROGRAMMING

Nothing in the record supports changing the FCC'’s childretewision policies so as to
restrict children’s shows simply because charactere hammercial origins- The Advertising
Associations’ initial comments explained how the Cossiwin applies the Act and its rules and
policies to avoid intruding on editorial judgments anafailling the production and financing of
children’s shows, and why granting the CCFC Petition ldi@epart fundamentally from that
approach. Specifically, the FCC now uses objectivedstals to separate programs from ads.
Id. SeeComments of Skechers USA, Inc. (“Skechers”), at 13 (FQ®©perly insist[s] upon
clear, easy-to-apply regulations regarding children’s telleni). These include the Act’s limit
on commercial time in children’s shows to 12 minutes oekaays, 10.5 minutes on weekends,
and requiring “bumpers” around commercial breaks. Thesralso ban host-selling by a
program’s talent or characters, as well as progragghecommercials in the form of both shows
dedicated to sales messages, or programs that inservradspfoduct or character associated
with the show during or adjacent to it. Advertising Asations at 3, 6, 8 (citing 47 U.S.C.

8§ 303a,CTA R&Q 6 FCC Rcd. at 2112, 2117-18). The CCFC Petition ignores Flcepthat

! SeeComments of the Association of National Advertiséns,, the American Advertising
Federation, and the American Association of Advertigiggncies (“Advertising Associations”)
at 3, 6, 8 (quoting and citingolicies and Rules Concerning Children’s Television Programming
6 FCC Rcd. 2111, 2117-18GTA R&O), on recon, 6 FCC Rcd. 5093, 5098-99 (1991LTA
MO&Q”); Action for Children’s Television v. KTT88 R.R.2d (P&F) 61, 67 (1985)ACT v.
KTTV)).



allow children’s programs named for, or that depict, tmysharacters that predate production of
the show?

Most comments supporting CCFC’s Petition offer littleno legal analysid or any sub-
stantive discussion of controlling FCC preceddnty, Free Press at 3-4, 5-6. The few that take
note of prior Commission decisions acknowledge #®to-3does not violate the Act or any
existing FCC rule or policy. Comments of Dr. Dalerkal (“Kunkel”) at 10-17. However,
these parties leave no doubt the request for a rulingewn-3is not about whether it complies
with FCC rules — it does — it is a request for a “compnsive re-imagination of the entire
construct of children’s television regulation to prohibitoverlap between the commercial and
entertainment realms® None of these comments provide grounds for such a tgutidiay
change.

A. Zevo-3 Complies with Existing Law and Policies

The MTV Networks’ and Skechers’ comments verify tEavo-3 as developed and

telecast, complies with the Children’s Television Actl &CC rules and policies. They explain

2 1d. at 5-7 (discussingn re Complaint of Topper Corp21 FCC.2d 148 (19693ff'd 23
FCC.2d 132 (1970)eaffirmed sub nom. American Broad. 23 FCC.2d 134 (1970) (thélbt
Wheels cases),CTA R&Q 6 FCC Rcd. 2111CTA MO&Q, 6 FCC Rcd. 5093ACT v. KTTY58
R.R.2d 61).

3 Seee.g, Letter of Undersigned Members of Food Marketing WorkgrotgMivG”),
passim Comments of American Academy of Child and Adolesé&sychiatryet al at 1; Com-
ments of Free Press at 5-@ee alsocAdvertising Associations at 5 (showing CCFC Petition
provides very little legal analysis).

* MTV Networks at 18 (“The Petition calls for a dramatixpansion of [] children’s pro-
gramming polices.”);accord Advertising Associations at 2.SeeKunkel at 15-17 (arguing
“FCC’s current policy on children’s program-length comames is fundamentally flawed,” and
urging it to either initiate rulemaking concurrent withrgrag the CCFC Petition to change the
policy, or reconstitute how statutory minutes-per-houriradd apply). Seealso FMWG at 1, 3
(claiming “[s]pokescharacters are essentially trademanksise “presence ... should be treated
as advertising,” and urging FCC “to halt the [their] us@rogram[s]”); Letter from Judy Grant,
Campaigns Director, Corporate Accountability Intermadi, at 1 (speculating on future of
children’s shows “[i]f the FCC allowZevo-3to air”).



that “from the start,” the goal was to create “a shbat is both educational and entertaining.”
Skechers at 4. There can be no question about thergegkd of the Nickelodeon family of
channels in this regardSeeMTV Networks at 4-5, 11-12See also idat 11 (discussingona
fidesof Skechers Entertainment’s S.V.P. of Creative Dguralent, who is executive producing
Zevo-3. The companies developed a show that took off frorZé&we-3characters’ commercial
origins, with storylines that “center on issues ... sashschool, jealousy, friendship, peer
pressure and family.” Skechers at 4. The “realityhst to support a recurring television
program, the characters [ ] must take on deeper andmareed personas.” MTV Networks at
11. In this and other wayZ&evo-3is no different from other children’s programs thatédnaeen
carried on broadcast and cable networks for more than 46. ydaat ii; Skechers at 5.

The MTV Network and Skechers comments also confirmZkab-3adheres to existing
rules and policies, including the host-selling and progmmgth commercial prohibitions.
Under the rules,Zevo-3can only rightfully be evaluated based on the condénhe program,
not extraneous other matter.” MTV Networks at 9; Adsgerty Associations at 2, 11. As MTV
notes, “[nJot even CCFC disputes that thevo-3characters, during ... the program, [do not
make] any references to ... Skechers footwe&arFurther, Zevo-3does not involve host-selling
because [its] characters do not endorse any products eltingrg the show or [its] com-
mercials.” Skechers at ZSee also idat 9-10. Its “plot lines ... do not center around the shoe

[or] include any product placementd. at 4, and the “characters ... [do not] refer to” or tyt

> MTV Networks at 9 (original emphasis omittedSee alsoSkechers at 6 (“CCFC

concedes thafevo-3does not mention the Skechers brand or any [ | Skephedsict.”). Even
those supporting the CCFC Petition admit the show doesiolate the Children’s Television
Act or current FCC rules or policies. Kunkel at 12-Father, they concede that bef@evo-3
could be held unlawful, the Commission would have teugsa Notice of Proposed Rulemaking
to clarify and/or revise its policy,id. at 16, or pursue an “alternative” that is “more compli-
cated.” Id. at 17.



of their way to indicate (overtly or implicitly) thaheir shoes bear any relation” to the show.
MTV Networks at 9-10. And MTYV states that “NicktoonsIwibt include in anyevo-3telecast
any commercial for Skechers product&d: at 8.

However, compliance with existing policy is not theigg@t’s central focus. CCFC and
supporting commenters are more concerned with what tleyacterize as inescapable
associations children may form when characters thst Were introduced in a commercial
context become the subjects of an animated program. \Howtbese stated concerns overlook
the fact that the Commission has addressed these sant®mpies the past. Advertising
Associations at 3-11. It found that the claims about c@riusvere speculative and that
objective separations requirements were sufficienavioid the problem. More to the point,
however, the Commission found that the complaintsutlsonfusion were not unique to the
situations in which the commercial characters wereodhiced first and the program was
developed afterward. Rather, the concerns were equallicaiplp where fictional characters
later became associated with commercial uses. Asnseqaence, the FCC found that any
attempt to craft rules to distinguish these situationslavioe unworkable and would require
excessive government intrusion into the editorial arehtove process.Id. at 8-12. Now,
however, the CCFC Petition and supporting commenteraskiag the Commission to reject its
time-tested approach.

B. Commenters Supporting the CCFC Petition Do Not Addres the
Rationale of the Commission’s Current Policies

Comments supporting CCFC’s Petition provide no basisXpamding the Commission’s
children’s programming policy. As an initial matter, thexeonfusion among CCFC supporters
about what existing FCC rules allow. Some overstdtat wurrent policy prohibits, arguing that

current restrictions encompasgevo-3 E.g, Corporate Accountability Int’l at 1-2; Free Press at



4-6. Others claim that under the current policy on @wglength commercials, a children’s pro-
gram may incorporate “elaborate and overt commercial ptions” yet avoid being labeled a
program-length commercial simply by eschewing “ads gomgram-related products during
breaks.” Kunkel at 14. But that is simply incorrecthe host-selling ban precludes “overt
commercial promotion” by a show’s talent or charactdrtkewise, any children’s program that
contains overt or elaborate sales messages wouldevitiatminutes-per-hour advertising limits,
even if commercial breaks include only ads wholly unrelai® the show® These rules,
however, recognize that mere appearance of a charactet thesine qua norof advertising; it

is the association of a character with an overtroencial promotion.

The few supporting comments that address prior FCC decisiotigs area distort the
Commission’s holdings. One commenter, for examples theHot Wheelsases as support for
the CCFC Petition, but fails to explain the Commissaultimate conclusion. Kunkel at 8-9, 16.
It also failed to acknowledge the FCC’s subsequent pronmentethat, to the extent théot
Wheelsdecisions have been interpreted as finding program prddessing and associated off-
program advertising inherently contrary to the public gggrthey have been read too broadly.
ACT v. KTTY58 R.R.2d at 67 n.18See also CTA R&® FCC Rcd. at 2118. The pro-CCFC

comments fail to address the vital counter-balancingdsts the FCC articulated. These include

® Similarly, contrary to some pro-CCFC commentsgtistry interests” do not believe the

program-length commercial ban “places no limits omeercialization” in kids’ shows “so long
as no spot ad[s] for a program-related product appear[.]hk&uat 15. Skechers and MTV
Networks illustrate that program producers and distribignssire no host-selling, product place-
ment, or similar sales efforts occugeeMTV Networks at 5, 6, 8-9; Skechers at 4, 6-7, 9-10.
There also is no merit in seeking to distinguf&vo-3from shows the petitioners believe to be
more valuable (or more palatable to the FCC) based anscthat “educational, informational,
or other nonfiction content offer[s ] limited potenti@l promote toys and other product[s].”
Kunkel at 12. The Commission previously has rejected atgimments.CTA R&Q 6 FCC Rcd.

at 2117 (“acclaimed children's shows such as Sesame ShekeDisney programs [] have
products associated with them”).



“preserv]ing] creative freedom and [] revenue source$ thake children’s programming
possible,’e.g, Skechers at 5 (quotif@TA R&Q 6 FCC Rcd. at 2117), and taking a “restrained”
approach given “the First Amendment context” of theués. Advertising Associations at 11
(citing CTA R&Q 6 FCC Rcd. at 2118)See alsaviTV Networks at 13-16 (citingCTA R&O

and ACT v. KTTY. Commenters supporting CCFC apparently are unconcehadthe
approach they advocate would “stifle creativity by restig [ ] sources [ ] writers could draw
upon for characters."CTA R&Q 6 FCC Rcd. at 2117. Fortunately, however, other comments
explain the role of creative flexibility in developing eaning children’s programming. MTV
Networks at 3, 5; Skechers at 4, 8.

Comments of Skechers and MTV Networks vividly demonstitaeypes and breadth of
programs that would be rendered unlawful in one fellaggwby granting CCFC’s Petition.
Skechers correctly notes that “any television showufesy” popular characters such as G.I. Joe,
Elmo, Batman, Pokémon, the Transformers, the Ca@sBand the Teenage Mutant Ninja
Turtles would be prohibited under CCFC’s reasoning andathiés supporters. Supporters of
the CCFC Petition do not disagree with this — they $est it as a good thing. For example, one
comment favoring grant of the Petition also listsuanber of programs that CCFC’s supporters
evidently would like to see banned, includi@yl. Joe He-Man Strawberry Shortcakeand

Teenage Mutant Ninja Turtleunkel at 11.

" Skechers at 10.See alsoMTV Networks at 14 (discussing Dungeons and Dragons,

Rubik’s Cube, and other shows preserved®By v. KTTY (citing 58 R.R.2d at 62); Skechers at
8 (describing FCC rejection of a framework that would pgalize highly acclaimed children’s
shows such as Sesame Street and Disney programs”) (q@dthdgr&Q 6 FCC Rcd. at 2117,
and citingCTA MO&QO 6 FCC Rcd. at 5099 & n.80). MTYV resorted to small fonttodit on a
single page a representative list of the types of @mnldrprograms that could be lost under such
an approach.



Proponents of more restrictive children’s programming Edi@lso are quite cavalier
about the economics of producing high-quality shows. Ekerd supports FCC decisions to
avoid “limit[ing] revenues from merchandising [as a] seuaf production funding.” See
Skechers at 7-8 (quotir@TA R&Q 6 FCC Rcd. at 2117-18rcordMTV Networks at 16. The
“panoply of options” for quality children’s programs “did tnarise by accident,” but rather,
resources from the “commercial realm” are needed ttovate an environment in which child-
ren’s programming [ ] thrive.” MTV Networks at 3 (citing @W7S.C. § 303a notes (1) & (3)).

The Skechers Comments reflect its dedication to dpvay theZevo-3program, and the
financial support that entails. Skechers at 4-5. Evemh®Nickelodeon family of channels —
one of the most, if not the most, prolific sourcésducational, entertaining and pro-social child-
ren’s shows — commitments such as Skechers’ are ciodiaht “educational ... and pro-social
... programming is expensive.” MTV Networks at 5. Contrarglaims of CCFC supporters,
the Commission did not “ignore compelling child-protect@omcerns” or “fail[ ] to take into
account” the prospect of shows likevo-3 Kunkel at 17-18. Rather, it expressly considered
regulatory options like those proposed here and rejelsgad tor sound policy reasons.

Parties supporting CCFC'’s Petition also fail to offeagbical solutions to the problem of
basing children’s programming limits on the product licensing/progmnaduction sequence or
on producers’ subjective intentiorffs. In fact, one CCFC supporter frankly admits that some
options for clamping down could be even “more compéiddt Kunkel at 17.Zevo-3illustrates
the shortcomings of timing criteria in particular. Skeshplans to licens&evo-3and its

characters for toys and other children’s products, Ske&tess but would the CCFC Petition

8 SeeAdvertising Associations at 9-10 (citifgCT v. KTTY58 R.R.2d at 67TCTA R&Q 6
FCC Rcd. at 2118; 6 FCC Rcd. at 509%ee alscSkechers at 7-8 (“whether the creator of a
program intended to sell products through a related program idifficult endeavor”) (quoting
CTA R&Q 6 FCC Rcd. at 2118).



have been moot if Nicktoons and Skechers had waited dtetil the toys appeared and entered
children’s collective conscioulsefore airing theZevo-3show? And should that matter? For
some commenters, the sequence is irrelevant and allograms should be prohibiteccee
Kunkel at 11. But, that is not the Commission’s curr@osition, and assuming the
Commission’s current policies are maintained, the comtsngo not explain howevo-3differs
from He-Man TransformersG.l. Jog or any other such programs.

Ultimately, the FCC established a framework that ptstebildren from over-commer-
cialization, but at the same time created a fertilarenment for the evolution of robust choices
among educational, entertaining, and pro-social childremgrams. And it achieved these re-
sults not only for all the reasons described abovealsatout of respect for the First Amendment
context in which it regulatesSee e.g, MTV Networks at 22. This, too, is a crucial considera-
tion, given the constitutional ramifications that wouattend granting the CCFC Petition or
initiating yet another proceeding to retread settled ground

Il. CCFC’'s PROPOSED CHANGE WOULD CREATE SERIOUS FIRST
AMENDMENT CONFLICTS

Granting CCFC'’s Petition to effectively prohilzievo-3would present unavoidable First
Amendment problems. CCFC wardsvo-3outlawed on broadcast, cable, or DBS networks,
solely because some of its characters formerly demarketing purpose$. But the program is
fully protected expression for constitutional purposesflafban on such shows would violate

any First Amendment standard.

® SeeAdvertising Associations at 2 (quoting CCFC Pet. atitR)at 5-7; MTV Networks at
6, 8, 13, 19; Skechers at 7 (“CCFC [ ] argueZ¢yo-3is a program-length commercial because
children mayassociateéhe show’s characters with Skechers shoes”).



A. Heightened First Amendment Scrutiny Governs the CCE Petition

Heightened constitutional scrutiny applies to the C&etition because it asks the FCC
to restrict programming content. As explained bel@eyo-3is not commercial speech, so
application of less than strict scrutiny cannot be jiestibn that basis. Further, CCFC and its
supporters seek FCC action principally based on Skecherdv@ment in development of the
show. See suprat 5. But targeting particular speakers, or the finascigport for their speech,
also triggers heightened constitutional review.

1. Zevo-3 is Not Commercial Speech

Comments seeking a ban on cable, DBS, and broadcassaitiagZevo-3and similar
shows raise important threshold questions regarding theticgional standard that would apply.
The fact thaZevo-3characters first appeared in Skechers marketing does aotthmg a ban on
the show is properly analyzed under commercial speechrmcDictating what characters may
appear in a program with no overt sales message, andttietvise satisfies all applicable
children’s advertising limits, directly affects its naive and cuts to the heart of the creative and
editorial processes? Such content-based speech restrictions are presumditl inmess the
government shows they are the least restrictive mefagexrving a compelling government inter-
est. United States v. Playboy Entm’t Group, |29 U.S. 803, 813 (2000).

The Supreme Court has stressed that the “core notioanofercial speech” is “speech
which does ‘no more than propose a commercial trainsa¢tBolger v. Youngs Drug Products,
463 U.S. 60, 66 (1983). The record is clear #®to-3does not propose any such transaction,
and that ads in its commercial breaks are unrelateayt&kechers productSee suprat 4-5. In

short, its producers make a compelling case that the protgalihhas no commercial content,

19 MTV Networks at 11-12, 18-21; Skechers at S&@eAdvertising Associations at 3-4, 7-8.

10



and that the show is specifically designed to excludertsements for related produdts.That
Skechers may benefit financially, or receive an “adsied boost,” CCFC Pet. at 12, does not
make the program an “advertisement” subject to the comatspeech doctrine, and it does not
alter the constitutional analysis. Expression mayptesented for pecuniary gain, but so are
“books, newspapers, and motion pictures, which are motthat account classified as
‘commercial speech.”Chase v. Davelaai645 F.2d 735, 738 (9th 1981) (citingter alia, New
York Times Co. v. Sullivai376 U.S. 254, 266 (1964)). So, indeed, are commercial television
programs themselves.

Zevo-3neither violates the prohibitions on host-selling andymm-length commercials,
nor qualifies as “commercial matter” underg, 47 C.F.R. § 76.225 n.1, and accordingly is not
an advertisement as defined in the children’s programmieg.rGlee suprat 4-5. Also, as the
Commission is well aware, the fact that a prograspmsnsored does not mean it is advertising.
For example, the FCC’s noncommercial broadcast diEsmguish paid program sponsorship,
including displays of trademarks and corporate logos, fradvertising” that uses comparative
language and/or “calls to action.” While such mentiory mequire sponsorship identification,
it is clear that the appearance of mere brand namesc@mbrate logos do not constitute
“advertising” as defined in the Act

Further, even if the Commission agreed with CCFC’sr@ous assertions thaevo-3
exists primarily for marketing purposes, the commenteraatoaddress the First Amendment

implications of regulating programming content diredigcause of concern that it may have

11 SeeMTV Networks at 6, 9-10; Skechers at 2, 4, 6, 9-10.

12 See47 U.S.C. §§ 317, 399B(a)See also Commission Policy Concerning the Non-
commercial Nature of Educational Broadcasting Stationsd=CC Rcd. 827 (1992) (cited in
Advertising Associations at 7 ommission Policy Concerning the Noncommercial Nature of
Educational Broadcasting Statiand7 FCC.2d 255 3 (1984).

11



some commercial impact. As noted above, the Supremet does not treat programming as
commercial speech, and it does not apply a reduced levetstfAmendment scrutiny because
content may be characterized as partly commer&tdey v. National Federation of the Blind of
North Carolina, 487 U.S. 781, 796 (1988). Although CCFC and its supporters urge the
Commission to act here because they claim “[tlhera@o way to separate the programming
content from the commercial content4dvo-3” Pet. at 15, this is precisely why a higher level
of constitutional scrutiny appli€s.

2. The CCFC Petition Advocates Speaker-Based Regulation

Heightened scrutiny also is appropriate for other reas@@-C targetZevo-3based on
concerns that Skechers created the program out of camaiaterests using characters initially
developed for marketing purposes. In CCFC’s view, the CllsirEelevision Act allows only
children’s shows with characters developed without reéerém commercial interests or existing
goods or services. Only after finding an audience may suchgonggperhaps give rise to
program-related toys or products. But as Skechers yigidtes, such “speaker based laws
demand strict scrutiny when they reflect the Governmgmi$erence for the substance of what
[ ] favored speakers have to say (or aversion to whaligfavored speakers have to say).”
Skechers at 12 (quotinturner Broad. Sys., Inc. v. FC612 U.S. 622, 658 (1994)).

In addition, strict scrutiny applies because granting t6&Q Petition would adversely

affect both the “integral” way children’s programs araded through related product marketing,

13 Seee.g, Hays County Guardian v. Supp@69 F.2d 111, 120 (5th Cir. 1992) (university
prohibition on on-campus solicitation unconstitutionallgtrieted distribution of newspapers
containing ads)S.0O.C., Inc. v. County of Clark52 F.3d 1136, 1144 (9th Cir. 1997) (plaintiffs
were likely to succeed on First Amendment challermeanvassing restriction that applied to
“fully protected expression that contains some forradfertising”);Perry v. Los Angeles Police
Dep’'t, 121 F.3d 1365, 1368 (9th Cir. 1997) (full First Amendment pratecpplies to com-
mercial products inextricably intertwined with noncomnmarenessages)zaudiya Vaishnava
Soc'y v. City and County of San Francis®62 F.2d 1059, 1065 (9th Cir. 1990) (same).

12



and the availability of “alternative methods of financinglich as Skechers’ involvement in
Zevo-3'* Courts have recognized that in evaluating the impactguflagion, they must assess
the effect it has on economic viability. This con@usfollowed from the Supreme Court’s
opinion in Simon & Schuster, Inc. v. Members of the New York State Cictimmd/Bd, 502
U.S. 105 (1991), which invalidated a so-called “Son of Sam” lewause it “impose[d] a
financial disincentive” on “speech of a particular won.” Id. at 116.

The Commission has recognized the financial harm andtirgsimpact on children’s
shows that over-regulating can cause€TA R&Q 6 FCC Rcd. at 2117-1&TA MO&QO, 6 FCC
Rcd. at 5093. Even CCFC'’s supporters tacitly acknowledgectimsern. SeeKunkel at 11.
The CCFC Petition seeks to have the Commission iempasdens similar to those reviewed in
Simon & Schusteand thus raises the same constitutional concerns.

B. The FCC Cannot Constitutionally Extend Broadcast Regulatn to

Other Media, Nor Can It Count on Being Able to Justify Redued
First Amendment Protection for Broadcasting on Spectrum Sarcity

The CCFC Petition raises serious constitutional questomnadditional reasons. The
FCC has never had the same constitutional authoritggaolate other media as it does broad-
casting, and even the authority to restrict broadcagteot has eroded over time. The Children’s
Television Act and related FCC policies apply to childsenable shows solely through a
definition that simply says “the term ‘commercialetasion broadcast licensee’ includes a cable
operator.” 47 U.S.C. 8§ 303a(d). But that Act cannot confethe FCC greater constitutional
authority to regulate cable than the First Amendmdotval See generallye.g, Playboy Entm’t

Group, 529 U.S. 803.

14 Advertising Associations at 6, 9 (quotiBJ A R&Q 6 FCC Rcd. at 2118 arRetition of
Action for Children’s Television (ACT) for Rulemaking Looking Tovinehination of Sponsor-
ship and Commercial Content in Children’s Programmifg FCC.2d. 1, 11 (1974), and citing
ACT v. KTTY58 R.R.2d at 67 n.20).

13



This attempt to confer jurisdiction by changing the detinthas never been judicially
approved. In the intervening years, however, every cowtitiress the issue confirmed that the
FCC lacks constitutional authority to regulate nonbroadeeslia under a lower level of scru-
tiny. As the Supreme Court and other appellate courts imaeke clear, “the rationale for ap-
plying a less rigorous standard of First Amendment scratinyroadcast regulation ... does not
apply in the context of cable regulationTurner Broad. Sys512 U.S. at 637 See alsd’layboy
Entm’t Group 529 U.S. at 815Denver Area Educational Telecomms. Consortium v. FCC
518 U.S. 727 (1996)}1ome Box Office, Inc. v. FCG67 F.2d 9, 28 (D.C. Cir. 1977). As the
Supreme Court explained:

The broadcast cases are inapposite ... because cable ¢elediss not

suffer from [ ] inherent limitations that charackerithe broadcast medium.

Indeed, given the rapid advances in fiber optics andadligompression

technology, soon there may be no practical limitabonthe number of

speakers who may use the cable medium. Nor is theredanger of

physical interference between two cable speakers aftegnjot share the

same channel. In light of these fundamental techncdbglifferences

between broadcast and cable transmission, applicdtidwe anore relaxed

standard of scrutiny adopted Red Lionand the other broadcast cases is

inapt when determining the First Amendment validity aifle regulation.
Turner Broad. Sys512 U.S. at 638-39. Simply put, the FCC does not have thstitchional
authority to impose content regulations based on themgd®n that cable is “like” broadcasting.
See Playboy Entm’'t Groyp29 U.S. at 815 (citing “key difference” between cable and
broadcasting)Time Warner Entm’'t Co., L.P. v. FC66 F.3d 151, 181 (D.C. Cir. 1995).

Even if the CCFC Petition targeted broadcast programmimgever, the lower level of

scrutiny that previously rested on spectrum scarcity ismger supportable. To whatever extent

the “public interest” standard might have permitted contegtilation in the past, courts have
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begun to reduce the latitude accorded the PE@ has been more than 40 years siReel Lion
Broadcasting v. FCC395 U.S. 367 (1969). That case, based on “the present statmimer-
cially acceptable technology as of 1969,” no longer refldwe current media landscape.

Meanwhile, both Congress and the Commission have natstdchanges in the media
marketplace. The 1996 Telecommunications Act’s legidaltistory suggested that traditional
justifications for FCC regulation of broadcasting regqu&consideration, and that the market has
undergone such significant evolution that “the scaratjonale for government regulation no
longer applies.®’ The FCC has reached similar conclusions. In thel®8Ds, for example, it
“found that the ‘scarcity rationale,” which historiajustified content regulation of broadcasting
... is no longer valid.*® More recently, it found “the modern media marketplisciar different

than just a decade ago,” that traditional media “have lgreablved,” and “new modes .have

15 See e.g, Greater New Orleans Broad. Ass’'n v. United Sta®7 U.S. 173 (1999);
Radio-Television News Directors’ Ass'n v. FCZ29 F.3d 269 (D.C. Cir. 2000p€r curiumn).
Courts have noted that the “power to specify matén@lpublic interest requires or forbids to be
broadcast ... carries the seeds of the general authoritgrisor denied by the [] Act and the
First Amendment.” Anti-Defamation League of B’nai B'rith v. FC@03 F.2d 169, 172 (D.C.
Cir. 1968) (“the First Amendment demands that [the FQGteed cautiously”).

% News America Publ'g, Inc. v. FC844 F.2d 800, 811 (D.C. Cir. 1988)eredith Corp. v.
FCC, 809 F.2d 863, 867 (D.C. Cir. 1987) (“the rationaleRetd Lionis not immutable”). See
Banzhaf v. FCC405 F.2d 1082, 1100 (D.C. Cir. 1968) (“some venerable FCC poliaresot
withstand constitutional scrutiny in the light of cemtporary understanding of the First
Amendment and the modern proliferation of broadcasiuttpts”).

17 Communications Act of 1995, H. Rep. No. 104-204, at 54 (1988%also Telecommuni-
cations Competition and Deregulation Act of 1995, S. Rep.184-23, at 2-3 (1995) (“Changes
in technology and consumer preferences have made the t®3a4historical anachronism.”).

18 Meredith Corp, 809 F.2d at 867 (citinfReport Concerning General Fairness Doctrine
Obligations of Broadcast Licenseed2 FCC.2d 143 (1985))See Syracuse Peace Council v.
FCC, 867 F.2d 654, 660-66 (D.C. Cir. 1989) (upholding FCC'’s repeal of faidmdgrine).
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transformed the landscape® An FCC staff analysis concluded that the spectrumcisgar
rationale “no longer serves as a valid justificatiam .f. intrusive regulation of traditional
broadcasting,” leaving content regulation “severely unitechby plentiful channels®

Current Commission reports confirm these transfonmatihanges. For example, the
most recenfAnnual Assessment of the Status of Competition in the Market for likerpef
Video Programmingiound that in almost 90 percent of households broadCdsis supple-
mented by dozens or hundreds of cable or satellite chan2dlsFCC Rcd. 542, 546 (2009)
(“Thirteenth Annual Repdit Internet-based video continues to increase significaath year
as the overall number of U.S. households having accebe toternet continues to grow, with
nearly 70 percent subscribing to Internet servide.at 549-50 Approximately 60 percent of
Internet users view and/or download videos onlifrefact, the Commission launched an entire
inquiry in response to issues raised by the extent to wthddren live in a “dramatically
different” media environment where they “have access twide array of electronic media
technologies.” Empowering Parents and Protecting Children in an Evolving Media Landscape
24 FCC Rcd. 13171, 13174, 13187-88 (200@hffdren’s Media Inquiry).

The Commission thoroughly documented the changes in a ebensive report in
Implementation of the Child Safe Viewing Act; Examination of Parental @oh¢ichnologies
for Video or Audio Programmin@4 FCC Rcd. 11413 (2009)GSVA Repotj. It found, for

example, that “[tlhe number of suppliers of online vidawl audio is almost limitless.1d. at

19°2002 Biennial Regulatory Review — Review of the Commission’s Broafaasirship
Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommuniettioh$996
18 FCC Rcd. 13620, 13647-48 (2003pi¢€nnial Regulatory Reviéy

20 John W. Berresfordihe Scarcity Rationale for Regulating Traditional Broadcasting: An
Idea Whose Time Has Pasg@dedia Bureau Staff Research Paper, March 2005) at 8Thé.
report also concludes that alternative rationales foadicast content regulations are similarly
flawed. Id. at 18-28.
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11468. In addition to recounting the above developmentsCdmemission reported that “77
percent of teens in the U.S. have their own mobile glsfhwhich increasingly are used to
access video content from the Internet and other souldeat 11414-1% n.5. Consistent with
this trend, mobile services now offer a range of videeroffs for cell phones and other mobile
devices. Thirteenth Annual Repqr24 FCC Rcd. at 549, 610-12. This “explosion of media
sources,” including the penetration of nonbroadcast eptand the “omnipresent” Internet, has
not gone unnoticed by the courts.g., Fox Television Stations, Inc. v. FC€13 F.3d 317, 326
(2d Cir. 2010) (citingl' hirteenth Annual RepQr€SVA ReporandChildren’s Media Inquiry.

In this evolving media environment, aggressive new contmlations would be par-
ticularly vulnerable to constitutional challenge. Frample, nMPAA v. FCC the D.C. Circuit
vacated video description rules. 309 F.3d 796 (D.C. Cir. 2002)oudgh it analyzed only
whether the FCC had the statutory authority to atluptules, it explained that it interpreted the
Commission’s powers narrowly because regulation of pmogring content “invariably raise[s]
First Amendment issues.Id. at 805. Likewise, the D.C. Circuit ordered repeahefpersonal
attack and political editorial rules after the FCQefdito carry its burden to justify “interfer[ing]
with editorial judgment of [ ] journalists and entdimgd] government in day-to-day operations
of the media.” RTNDA v. FCC 229 F.3d 269. In this environment, altering children’s pro-
gramming policies to intrude on creative and editoriatpsses and undermine financial support
for children’s shows would face significant First Ameriscrutiny.

C. The Commission Cannot Justify Heightened Regulation on the
Asserted Ground thatZevo-3 is Deceptive or Misleading

Claims that children’s programs likéevo-3are “inherently deceptive” simply because
they feature characters that have commercial origamsot support a total ban on the program,

just as an attempt to ban product licensing associatedpnotiiucts developed for television,
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books or movies is not constitutionally supportatfiee e.g, CCFC Pet. at 15; Kunkel at 3, 15,
Free Press at 1. The government may perhaps have dgesatery regulating speech that is
misleading, but there is nothing inherently deceptive aBeub-3based on the show’s narrative
itself. SeeMTV Networks at 8-12; Skechers at 2-7. No fact is misisgreed, nor are viewers
misled by anything the fictional cartoon characters doagr sThe only basis for claims by
CCFC and others that the show is misleading resth@mextraneous matter of its producers’
intentions. This does not make the show itself deceptivedoes it distinguisEZevo-3from
programs that have aired for generations.

Based on the Commission’s long experience in this aneag s no basis for the claim
that Zevo-3is more likely to deceive children because the chaaetere first introduced in a
commercial context. The question of which came ggtrelevant to the child audience. Where
earlier generations of children might first have learabdut Davey Crockett because their
parents bought them a coonskin cap, or Peter Pan babtayséke peanut butter, the possibility
of an association between a commercial product and avdeklfictional character cannot be
addressed intelligibly by regulating children’s fiction. Aatyempt to do so intrudes deeply into
the creative process and undermines support for childremgggnming.

Realizing this, the Commission focused instead on objedatniteria for separating
commercials from programming. It found that separatioprogram and commercial material
would “ensure that the child audience is not deceivedCT v. KTTY 58 R.R.2d at 66. This
approach has proven successful over the years, and NiskindrSkechers have taken precisely
those steps. See supraat 4-5. Commenters insisting thaevo-3 and similar shows are
“deceptive” because a commercial character existedd#fie program may not like this policy

determinatione.g, Kunkel at 3, 15, but that is not grounds for the FCC tersevcourse.
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The Commission has made clear that programsZaéw-3cannot be banned based on
speculative claims of deception or confusid®eeACT v. KTTY 58 R.R.2d at 66. This policy
determination is supported by First Amendment doctrifieanez v. Florida Dep’t of Bus. &
Prof. Reg,. 512 U.S. 136, 143 (1994) (restrictions on speech cannot bedbbglanly “unsup-
ported assertions”Rubin v. Coors Brewing Cdb14 U.S. 476, 490 (1995) (“anecdotal evidence
and educated guesses” do not suffice). Moreover, even wheeeh is potentially misleading,
the constitutionally acceptable solution, even under niorgiving commercial speech stan-
dards, is to require the very type of separations polibe$-CC has employed in this area, and
which MTV and Sketchers have confirmed will be rigorouspplied. See e.g, Zauderer v.
Office of Disciplinary Counsel of Supreme Court of OHifl U.S. 626, 651-52 n.14 (1985). An
outright ban orZevo-3 as CCFC has proposed, would not stand.

CONCLUSION
For the foregoing reasons, the Commission should deridtigon.
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